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YOU’RE FUNCTUS!  THE FUNCTUS OFFICIO PRINCIPLE AND 
THE COURT’S POWER TO SET ASIDE ITS OWN JUDGMENTS 
 
 
 
What is ‘functus officio’ and in what circumstances may it arise? 
 
The latin term functus officio roughly translates as ‘having performed or discharged 
his office’.1  It is most often raised by practitioners who, after having received delivery 
of a judgment, later find that the judicial officer is now attempting to alter his or her 
original decision outside the legal mechanism of appeal.  Such judgments are 
sometimes referred to as “spent judgments”.  It does not require a high degree of 
imagination to understand why such a motion, brought by the court itself, brings 
angst to at least one of the parties (and my sympathies to those on the wrong end of 
this story).  Lawyers facing such situations sometimes appeal to the principle of 
‘functus officio’ as a first-line defence to resist these attempts to revisit a judgment 
which might otherwise have been consigned to the annals of time. 
 
The purpose of this paper is to demonstrate in what circumstances a court may, by 
its own motion, set aside its own judgment and in what circumstances it may not, 
taking into account the general rules of procedure applicable to NSW courts and the 
principle of functus officio.   
 
[This paper does not touch upon the slip rule and the power of the court to correct its 
own orders or judgment by reason of an accidental error (UCPR 36.17)]. 
 
 
Question: Can a court bring its own motion to set aside a judgment?  
Answer: Yes – but… 
 
The rules governing civil procedure in NSW provide for a number of circumstances in 
which a court may set aside a judgment.  That power, however, is not at large.   
 
Uniform Civil Procedure Rule 36.15 provides a court with the general power to set 
aside a judgment, either by consent or else in circumstances where sufficient cause 
is shown and a where it is demonstrated that the judgment or order was “given or 
entered irregularly, illegally or against good faith.”  It goes without saying the each of 
these elements must be proven when approaching a court to set aside with reference 
to this power.   
 
Rule 36.16 provides the Court with the power to set aside or vary a judgment or order 
prior to its entry2, or else after entry if the judgment was, among other things, a 
default judgment not given in open court (ie: a default judgment for which no 
argument or consideration of the facts had been given), a judgment given in the 
absence of a party.3  These powers do not make any discrete reference to the Court 
bringing a motion to set aside its own judgment and therefore, as in the case of Rule 
36.15, the language assumes the direct involvement of a party or parties to the 
proceeding in bringing and arguing the motion to set aside or vary the judgment. 
 

                                                
1 John Gray, Lawyer’s Latin – A Vade Mecum, Robert Hale Ltd, 2006 
2 UCPR 36.16(1) 
3 UCPR 36.16(2) 
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By contrast, Rule 36.16(3)(B) explicitly empowers the Court “of its own motion [to] 
set aside or vary the judgment or order if the judgment or order has not been 
entered.”  That power, however, is limited to the 14 days following entry of the 
judgment and that time limit cannot be extended (UCPR 36.16(3C)). 
 
The time limitation when it comes to the court’s “own motion” seems unequivocal in 
the language of the Rules. 
 
So for any motion purportedly being brought by the Court itself to set aside its own 
judgment, the practitioner ought be aware of the unequivocal nature of Rule 
36.16(3)(C) and the language of the Rules as the starting point to considering how to 
deal with the Court’s interference in its own decisions. 
 
 
After what time period does functus officio become available? 
 
The material date in respect of raising a functus officio objection is the date upon 
which the judgment or decision was entered.  Uniform Civil Procedure Rule 36.11 
provides that any judgment or order of the court is to be entered, such entry in the 
usual course Is being considered as complete when the judgment or order is 
“recorded in the court’s computerised court record system”.4  Alternatively, the court 
may order that the judgment be entered “forthwith”, in which case the judgment or 
order is taken to be entered as soon as a copy of it is signed and sealed or otherwise 
input into the court’s computerized court record system (for example, orders that are 
made ex tempore). 
 
Once this material date is established, a period of time must elapse before functus 
officio becomes capable of enlivenment. Depending on the applicable rules 
governing the court in which the judgment or order was given, in most cases this will 
be 28 days following the date of entry of the judgment.  However, as we have seen 
above, if the Court brings its own motion, then the 14 day rule will apply. 
 
[For the avoidance of uncertainty, section 36 of the Interpretation Act 1987 (NSW) 
sets out the rules in relation to the reckoning of time].  
 
 
But what if the Court, by its own motion, attempts to set aside its own 
judgment after the mandatory limitation period has lapsed? 
 
Situations such as these are not unprecedented. Thankfully, this is where functus 
officio, and a reasoned analysis of the language used in the Rules, have their work to 
do.   
 
But first, to understand the basis of the functus principle, it is helpful to consider the 
concept of finality of judgments and why it is so important. 
 
At common law, there exists a presumption of finality of judgments.  It is therefore a 
trite and fundamental principle that finality of judgments is an essential and integral 
element of justice and procedural fairness.5  The High Court stated the significance 
of this presumption in DJL v The Central Authority (2000) 201 CLR 226 at 245: 
 
                                                
4 UCPR 36.11(2) 
5 DJL v The Central Authority (2000) 201 CLR 226 at 245; Perpetual Trustees Australia Ltd v 
Herperu Pty Ltd [No 2] (2009) 78 NSWLR 190 at [44]) 
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“Once an order disposing of an order has been perfected by being drawn up 
as the record of a court, that proceeding apart from any specific and relevant 
statutory provision is at an end in that court and is in its substance, in my 
opinion, beyond recall by that court.  It would, in my opinion, not promote the 
due administration of the law or the promotion of justice for a court to have a 
power to reinstate a proceeding of which it has finally disposed.” 

 
Thus, once a court has pronounced judgment and final orders are made and 
perfected (by their entry into the court’s computerized records system), the court 
which made those orders is functus officio and its power to reconsider the subject 
matter is at an end.6  Any exceptions to this common law principle are to be narrowly 
confined, and seem mostly limited to variations based on the slip rule (not discussed 
in this paper) and the situations now identified in Rule 36.15(1) and Rule 36.16(2).   
 
The High Court exhortation in D’Orta Ekenaika v Victoria Legal Aid (2005) must 
therefore inform any attempt by a court to attempt to render its judicial intent the 
arbiter of which situations gain entry into such a narrow field: 
 

“Controversies, once resolved, are not to be reopened except in a few, 
narrowly defined, circumstances.“ 

 
Despite these statements of principle, it is not unprecedented that a judicial officer 
will decide that, apart from the discrete and unique reference to a court’s “own motion” 
in Rule 36.16(3B), there exists no special rule expressly precluding the court from 
availing itself of the rules of more general application in both Rule 36.15 and 36.16(2) 
(for example). As an example, the judicial officer brings his own motion to set aside 
his judgment 6 months after its delivery and attempts to rely on Rule 36.15(1) to 
support this apparent power to do so.  That contention, however, signals an entry into 
murky waters of language, interpretation and essential fairness of principle. 
 
By its very language, it is arguable that Rule 36.15 necessarily assumes the direct 
involvement of the parties to the motion to set aside.  It would make little sense to 
expect that the court itself could bring its own motion to set aside a judgment under 
this rule, since it would be beyond the function or ability of that Court to present itself 
with proof of sufficient cause, irregularity, illegality or lack of good faith.  In any event, 
this rule is to be contrasted to Rule 36.16(3B) which makes a clear and discrete 
reference to the Court’s “own motion”, something which was not included by the 
legislators in Rule 36.15. 
 
In other words, to read into Rule 36.16 any power for a court of its own motion to set 
aside or vary its own judgment at any time is, apart from the statutory prohibition, in 
direct conflict with the presumption of finality and the statements of principle 
articulated by the High Court. 
 
Thus, unless the court in this situation can rely on a statutory provision that allows for 
the waiver of its observance of the mandatory procedural requirements in Rule 
36.16(3B) and (3C), it seems likely that such an attempt would be beyond the court’s 
power and therefore functus officio.  The common law principles regarding finality of 
judgments ought then apply. 
 

***** 
February 2017 

                                                
6 See Burrell v R (2008) 238 CLR 218 at 224 [19]-[20] 


