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SECTION 66G APPLICATIONS TO APPOINT A TRUSTEE: CHECKLIST 
 
 
The following is a quick guide to section 66G applications in the Supreme Court.  It is 
intended for practitioners who are engaged to make an application to severe a joint 
interest in property for the purposes of (for example) satisfying a judgment debt. 
 
Most common orders sought under 66G of the Conveyancing Act 1919 
 

• Court appoints trustee on statutory trust for sale (to terminate the co-
ownership, usually, but always, following a sequestration order in the FMCA);  
 
OR 
 

• Court appoints trustee on statutory trust for partition (to terminate the co-
ownership and allow trustee to deal with the beneficiary’s interest as 
required). 

 
“Ownership” 
 

• Under s 66G, this refers to legal or equitable ownership and includes both 
tenancies in common and joint tenancies, in possession by 2 or more 
persons.   

• A co-owner must have a right to possession of the entirety of the property the 
subject of the application which is not the subject to the other co-owners’ 
agreement. 

 
Trustees 
 

• If the trustee is an individual/s – must be 2 or more individuals willing to act as 
trustee. 

• If the trustee is a company – company can act alone or together with 1 or 2 
individuals (but no more than 4). 

 
 
Practitioner’s Preparation Check List 
 
 
Initiating process 
 

o Proceedings are commenced by summons. 
o All persons appearing to claim an interest in the subject property must be 

joined as respondents to the application and all must be properly served 
(evidence must support this). 
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o Any person seeking to assert an equitable interest in the property must have 
lodged a caveat noting such interest and prove their equitable interest so that 
they can have an order for such interest to be recognised. 

 
Orders to be sought in the Summons 
 

o An order for the appointment of a trustee for sale of the property 
o An order that the subject land vest with the trustee appointed, subject to 

incumbrances affecting the whole, but free of incumbrances (if any) affecting 
any undivided or aliquot share 

o All other ancilliary orders (eg: an order empowering the trustee/s to charge, 
on a specified basis for acting as such, to be paid out of the proceeds of sale 
of the subject land) 
 

Evidence in support 
 
Affidavit of the plaintiff co-owner deposing to the following: 
 

o Details of the title of the property 
o Short description of the property 
o Details of the purchase of the property 
o Details of any mortgages or other incumbrances affecting the property 
o Short details of any dispute between the co-owners which has given rise to 

proceedings 
o A statement as to why the dispute cannot be resolved other than by way of 

court order 
 
Documents to accompany the summons 
 
The following documents must be served with the Summons: 
 

o Affidavit of consent of the trustee/s (setting out the conditions upon which the 
trustee is prepared to act) 

o Affidavit as to fitness of the trustee to act 
o If an order is sought for trustee’s remuneration – must include evidence to 

justify that an order will be needed and the specific basis upon which the 
trustee will charge if the order in the summons is granted 

 
Procedure on Return of Summons 
 

• The first return date is usually listed before the Registrar in Equity. 
• If parties have settled by this date, Consent Orders can be made for the 

appointment of trustees for sale (or for an alternative regime agreed between 
the parties for the sale of the property and distribution of the proceeds), plus 
any consequential orders. 

• If the matter remains contested, the Registrar will make directions for filing 
cross claims and service of affidavits in opposition to the relief sought. 
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• Final hearing can be heard by an associate judge. 
 
Adjournments/Stays 
 

• If not expedient for a 66G order to be made – eg: related Family Court 
proceedings – court may grant a stay of the 66G application to allow time for 
the related proceedings to conclude. 

• If an adjournment is sought on the basis that there is a Property 
(Relationships) Act claim on foot, the court must be satisfied there is a 
serious question that the claim would succeed (merits based assessment) 
and that the balance of convenience favours the stay. 

 
“Vesting” – s 86 Real Property Act 1900 
 

• Under s 66G(3)(b), as soon as the trustee/s are appointed, “the property shall, 
subject to the provisions of section 78 of the Trustee Act 1925, vest in the 
trustees.” 
 

• In relation to Torrens Title Land – property does not vest in the trustee/s until 
a copy of the order has first been provided to the Registrar General to be 
recorded in the Register under s 86 of the Real Property Act 1900 (Recording 
of vesting order). 
 

• In relation to Old System Land – does not vest in the trustee/s until the order 
is registered in the General Register of Deeds under s 78(3) Trustee Act 1925 
(NSW): 

 
(3)  In the case of land subject to the provisions of the Real Property Act 
1900, the land shall not vest until the appropriate entries are made in 
accordance with the provisions of that Act, and in the case of any other land, 
the land shall not vest before the order is registered in the office of the 
Registrar-General as prescribed by regulation under the Conveyancing Act 
1919. 
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