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CAN I CANCEL AN EASEMENT AFFECTING MY LAND? 
 
 

 
The Torrens Title system of land registration was introduced into New South 
Wales in 1863.  Prior to the implementation of the simplified title-by-
registration system in New South Wales, all Crown grants of land were 
maintained under Old System Title (as it is now known), comprised of a 
voluminous bound register of recordings of origin of title, successive title, land 
descriptions and diagrams, shares of land ownership, covenants and grants 
of right of way, easements, caveats, mortgages and other such recordings all 
of which were difficult to maintain and ever more difficult to trace. 
 
Despite the relatively long historical existence of the Torrens System in New 
South Wales, there remain land owners in the state who may be sitting on 
potential “time bombs” consisting of old rights of way which, to the knowledge 
of the current land owner, may have been formally noted on the title of their 
land in accordance with a s 28J warning, but presumably fallen into 
permanent disuse, due to the seemingly disinterested attitude of the owner of 
the dominant tenement.  If the right of way runs through more than one parcel 
of land, this assumption may also be shared among neighbours who simply 
wish to get on with the business of living without having to worry about any 
changes to the (assumed) status quo. 
 
In most cases, the existence of the old rights of way which have fallen into 
disuse or irrelevance (for example, night soil lanes which disappeared with 
the advent of modern underground plumbing) will never give rise to an issue 
ending in an ugly neigbourhood dispute.  However there are cases where a 
change of property ownership has the effect of reigniting the currency of an 
old right of way to the chagrin of the servient tenement owner who never 
thought it would happen to them.  
 
This article addresses the question: what can a servient tenement do about a 
right of way which was presumed to have been abandoned only to be 
resurrected by a newcomer?   

 
 
Cancellation of easements under the Real Property Act 1900 
 
Legislation provides two avenues of redress in the above situation.   
 
In the case of a land owner or person with a registered estate or interest in land, s 49 
of the Real Property Act makes provision for the Registrar-General to cancel a 
recording of an easement after a finding has been made that the easement has 
either been abandoned, released or has become redundant due to the burdened and 
benefitted lands being consolidated into a single parcel.  
 
In the specific case of abandonment of an easement, an application to the Registrar 
General under s 49(2) of the Real Property Act to cancel the recording of the 
easement must be able to demonstrate that: 
 

• the right of way has not been used in the 20 years prior to the application 
being made; or 
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• that the easement ought properly to be treated as abandoned because it 
does not benefit land (a lynchpin of the definition of an easement) and does 
not come within a legislative prohibition as to abandonment. 

 
The 20-year limitation rule is applied strictly.  The effect of this strict application is 
that even if the easement or right of way is proven to have been used in a single 
instance in the period of 20 years prior to the application for its cancellation, this will 
be enough to preclude its cancellation under s 49(2) of the Real Property Act. 
 
Although such application might appear to be overly conscientious to those who find 
themselves on the wrong side of the limitation period, it is ultimately an approach 
which is grounded in objective fairness.  However the requirement of a s 49 applicant 
to prove a negative state of affairs may pose a problem if the application is opposed 
by a land owner who benefits from the easement or right of way. 
 
The inability to establish the absolute non-use of an easement within the 20-year 
period prior to application is a difficulty many s 49 applicants face. The obvious 
difficulties include changes in land ownership, a lack of continuity of occupants in 
tenanted properties, and the fact that original inhabitants who may have been in a 
position to verify the use or non-use of an easement may have moved (or passed) 
away.  All of these circumstances contribute to the difficulty in obtaining evidence of 
clear historical continuity capable of supporting a s 49 application. 
 
 
Applications to the Supreme Court under s 89 of the Conveyancing Act 1919 
 
Should the application to the Registrar General for the removal of the recording of an 
abandoned easement fail under s 49 of the Real Property Act, the affected land 
owner may consider filing an application in the Supreme Court to extinguish the 
easement by way of court order under s 89 of the Conveyancing Act 1919. 
 
Section 89 concerns easements, profit-a-prendres and restrictive covenants and, 
unlike s 49 of the Real Property Act, is available to any “person interested in the land”.  
The provision provides the Supreme Court with the power to make an order either 
wholly or partially extinguishing the easement or else modify its use. 
 
An application to the Supreme Court carries a high evidentiary onus on the applicant. 
It will require the applicant to provide cogent evidence that either: 
 

a. The easement ought to be deemed to be obsolete; or 
b. That the dominant tenement is reasonably considered to have 

abandoned the easement by reason of their acts or omissions; or 
c. That the proposed modification or extinguishment will not substantially 

injure the persons entitled to the benefit of the easement. 
 

In addition to making out one or more of the above factors (which, if successful, 
establishes the court’s jurisdiction to determine the application), the applicant will 
next need to persuade the court to exercise its discretion to modify or extinguish the 
easement – this is an entirely separate question which needs to be addressed after 
jurisdiction is first established.1 
  
 
 
                                                
1 Fn 2 at [72] 
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Establishing jurisdiction 
 
Section 89(1)(a) – the easement is ‘obsolete’ 
 
It is well recognized that the task of proving an easement is ‘obsolete’ in accordance 
with the statutory requirements under s 89(1)(a) is a difficult one.  Section 89(1)(a) is 
a two-limbed provision requiring the applicant to prove that: 
 
By reason of: 
 

i. A change in the user of the land having the benefit of the 
easement; or 

ii. A change in the character of the neighborhood; or 
iii. Other circumstances of the case which the Court deems 

material 
 

The court is able to make a finding that: 
 

iv. The easement ought to be deemed obsolete; or 
v. The continued use of the easement would impede the 

reasonable user of the land subject to the easement without 
securing practical benefit to the persons entitled to the 
easement… 
 

(a) Change in user or character of the neighborhood 
 
Establishing change of user of the land requires a comparison between the type of 
user of the dominant tenement at the time of the covenants were entered into and at 
the time of the application.  Establishing this factor will require information as to the 
character of the land at the time the right of way was created in order to show that 
there has been substantial change to the type of user of the dominant tenements 
from the time of the creation of the right of way. 2  An example of substantial change 
of user would be a residential user changed to an industrial user.  
 
Establishing a change in the character of the neighborhood since the creation of the 
right of way would require evidence of a change to the general area surrounding the 
relevant tenements as well as the tenements themselves.  This change must be 
shown to have been significant before the court will make a finding.  The reference to 
a change of character of the neighborhood “derives from the style, arrangement and 
appearance of the houses on the estate and from the social customs of the 
inhabitants…”3   
 
An example of the kind of change contemplated by the statute may include a change 
in the location of roads or road access.  For example, if it can be shown that the 
property was effectively ‘landlocked’ at the time the right of way was created, but now 
otherwise enjoys access to a main road, those circumstances would be highly 
relevant to establishing the first limb of s 89(1)(a).  
 
Establishing “other circumstances of the case which the Court deems material” 
permits an applicant to rely on a wide range of evidentiary material but will not 
include evidence of the personal circumstances of the applicant.4    

                                                
2 See, for instance, Re Greaves’ Application (1965) 17 P&CR 57 
3 Re Davis’ Application (1950) 7 P&CR 1 at 6 
4 Creswell v Proctor [1968] 2 All ER 682 at 683 (CA) 
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If the first limb of s 89(1)(a) can be established by proper evidence, the second limb – 
a finding of obsolescence or a finding that continued use of the easement would 
impede the reasonable user of the servient land without securing practical benefit to 
the benefitted lands – must be made out. 
 
(b) Obsolete 
 
In order for the court to find that an easement is ‘obsolete’, the applicant would need 
to prove that the right of way is incapable of fulfillment or that it serves no present 
useful purpose.5  This requires the court to construe the object or purpose of the right 
of way from the terms of the Deed or instrument which created it.  
 
The purpose as set out in the Deed will not be construed in a narrow fashion by the 
court6. 
 
Whether or not the right of way “serves no present useful purpose” will depend on 
whether or not the owner(s) of the dominant tenement(s) can still derive a benefit 
from the continued existence of the right of way.  Such benefit will not, however, 
include added value to the dominant tenements’ own property.7  
 
(c) Would impede the reasonable user without securing practical benefit 
 
To make out this part of the second limb, the applicant would need to show that his 
reasonable use of the servient property would be impeded by the continued 
existence of the right of way.   
 
As a guide, it will not be sufficient to show that what the applicant wishes to do is a 
reasonable use of the land – rather, he must be able to show that no reasonable use 
of the land is possible unless the right of way is extinguished8. Again, the court will 
not take into account the personal circumstances of the applicant when considering 
reasonable use. 
 
Whether or not the right of way secures a ‘practical benefit’ to the dominant tenement 
will be assessed from the subjective point of view of that proprietor.  Unless the 
practical benefit claimed to be secured by right of way is unreasonable or motivated 
by spite or malice, the court will tend to favour the subjective views of the dominant 
tenement if they wish to preserve the continuing existence of the right of way.9 
 
What must be borne in mind, however, is that if the applicant cannot make out the 
first limb of s 89(1)(a), that is the end of the court’s enquiry so far as s 89(1)(a) is 
concerned.  In that case, the applicant will need to make out a case under s 89(1)(b) 
or (c). 
 
 
Section 89(1)(b) – the easement is to be treated as having been ‘abandoned’ 
 
Unlike the administrative process of a s 49 application to the Registar General, the 
court will treat the question of abandonment on the basis of common law principles. 
 
                                                
5 Re Mason (1960) 78 WN (NSW) 925 at 927 
6 Cavacourt Pty Ltd v Durian Holdings Pty Ltd (1998) 9 BPR 16,833 at 16,838 
7 Durian Holdings v Cavacourt [2000] NSWCA 28 at [10] 
8 Heaton v Loblay (1960) 60 SR (NSW) 332 at 335 
9 Re Parimax (SA) Pty Ltd (1954) 72 WN (NSW) 386 at 388 
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This provision requires the applicant to prove that, by their acts or omissions, the 
owners of each of the dominant tenements may reasonably be considered to have 
abandoned the easement, either wholly or in part.  Importantly – and in contrast to s 
49 of the Real Property Act - the question of “abandonment” under s 89(1)(b) does 
not require the lapsing of 20 years as a precondition of an application to the court, 
even though it may do so if the facts support it10. 
 
Importantly – and this is where the task of proving abandonment may become 
onerous for the applicant - the court will not only consider the acts and omissions of 
the current proprietors of the benefitted lands, but their predecessors in title as well.11  
It must be demonstrated to the court’s satisfaction that there is a fixed intention on 
the part of the unbroken line of dominant tenements to never at any time assert the 
right to the benefit or any attempt to transmit it to someone else.  As abandonment 
under this section is not inferred lightly, the fact that the right of way was not noted on 
the register of the dominant tenements is not, of itself, sufficient as evidence of an 
intention to not transmit the right to successors in title, but it will be relevant 
nonetheless.   
 
Title searches for each of the dominant tenement(s) claiming the benefit of the 
easement will show if such title was qualified and subject to the s 28J caution.12  
However if proper evidence becomes available capable of proving that an unbroken 
line of successors in title of the dominant tenement(s) specifically intended to not 
pass on the right, this will be most relevant to making out abandonment under s 89. 
 
Abandonment under this provision therefore requires evidence of non-use by the 
dominant tenements, together with evidence of a fixed intention to never make use of 
the right of way.   
 
 
Section 89(1)(c) – extinguishing the easement will not ‘substantially injure’ the 
persons entitled to the right of way 
 
In any event, the reference to ‘substantial injury’ must be an injury which is more than 
trivial or theoretical.13  The injury must be real and have a present substance, and 
cannot merely be a hypothetical injury.14 
 
There is no exhaustive list of what constitutes ‘substantial injury’ under this section15, 
however the onus is on the applicant to prove that no such injury will be suffered by 
the owners of the dominant tenements.  If it appears that an easement or right of way 
has (largely) fallen into disuse by the dominant tenements, this would certainly 
support any contention that ‘no substantial injury’ would be suffered by them if the 
right of way were to be extinguished. 
 
 
Costs implications and the benefit of negotiation rather than litigation 
 
There is some authority for the proposition that an applicant under s 89 must pay the 
reasonable and necessary costs of any objector.  It must therefore be borne in mind 
that if an application under s 89 is made to the Supreme Court, the applicant runs the 
                                                
10 See s 89(1A) Conveyancing Act 1919 
11 Lolakis v Konitas (2002) 11 BPR 20,499 at [61]-[62] 
12 Section 28J of the Real Property Act 1900 
13 Bradbrook & Neave’s Easements and Restrictive Covenants, (2010, 3rd ed) at 19.131 
14 Re Mason at 928 
15 Lolakis v Konitas (2002) 11 BPR 20,499 at [67] 
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risk of being ordered to pay such reasonable and necessary party party costs 
incurred by any objectors.16  This is a further reason why delicate attempts should 
first be made to negotiate agreements with those dominant tenements who clearly 
have (at least on present available information and in the absence of any unrecorded 
agreement by predecessors in title) a right to use the right of way – if agreement is 
reached, these could be included on a further application to the LPI for the partial 
removal at the very least. 
 
If the attempt to negotiate and reach agreement with any of the dominant tenements 
is unsuccessful, the arduous task of gathering evidence in the form of affidavits, title 
searches, historical records and the like cannot be avoided.  The more persuasive 
the evidence, the more likely it will be that the court will make the necessary 
threshold finding of jurisdiction and exercise its discretion to extinguish the right of 
way. 
 

***** 
 
August 2016 

                                                
16 Rose Bay Bowling and Recreation Club Pty Ltd (1935) 52 WN (NSW) 77 at 79	


