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INDIRECT DISCRIMINATION ON THE GROUND OF CARER’S 
RESPONSIBILITIES: A Collected Summary of Authorities 
 
 
In 2000, an amendment to the Anti-Discrimination Act 1977 (NSW) was passed, 
creating a new ground of discrimination based on a person’s carer’s responsibilities.  
Those amendments are now encapsulated in Part 4B of the parent Act.1 
 
The effect of the amendment obliged employers in NSW to refrain from 
discriminating, either directly or indirectly, against an employee (or even a job 
applicant) on basis of that person’s carer’s responsibilities.  The range of persons 
who qualify as a ‘carer’ under the legislation is broadly defined in section 49S of the 
Act as including: 
 

• Persons who care for or support a dependent child who is wholly or 
substantially dependent on the person or in need of care and support; 

• Persons who care for or support a child or adult for whom the person has 
guardianship responsibilities; 

• Persons who care for or support immediate family members such as a 
spouse, former-spouse, parent, grandparent, grandchildren, siblings. 

 
Section 49T of the Act provides that discrimination against an employee or job-
applicant on the basis of the person’s carer’s responsibilities need not be the sole 
determinant in engaging in the discriminatory conduct.  In other words, the fact that a 
person’s status as a carer is only one of several factors for the impugned conduct, 
there may still be grounds for a grievance under the Act (see section 4A of the Act). 
 
 
Direct v Indirect Discrimination under the Act 
 
Discrimination under the Act is divided into two broad categories of conduct, namely 
direct and indirect discrimination. 
 
Direct discrimination describes conduct which constitutes different (unfair) 
treatment of a person based on one or more inherent characteristics or their 
membership in some group or category of persons.  For example, the employer 
(described as the “perpetrator” in the Act) decides to not employ a mature-aged job 
applicant (described as the “aggrieved person” in the Act) because he assumes that 
person will be slow and not get along with his younger teams of employees.  The 
important factor in any case of direct discrimination is the basis for which the different 
treatment has been decided and the difference in treatment itself.  This will naturally 
involve some levels of comparison between the alleged victim of direct discrimination 
and the treatment of others who do not belong to the same group of category of 
persons as the aggrieved person. 
 
Indirect discrimination differs from direct discrimination by means of a more subtle 
form of different treatment which, on its face, is applied equally and across the board.  
In the case of indirect discrimination, an employer imposes on the employee a 
requirement or condition which a substantially higher proportion of persons who do 
not belong to the same group of category of persons as the aggrieved person, 
comply or are able to comply, being a requirement that is not reasonable having 

																																																								
1 Anti-Discrimination Amendment (Carer’s Responsibilities) Act 2000 (NSW) passed on 31 
May 2000, Commenced on 1 March 2001. 
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regard to the circumstances and with which the aggrieved person does not or cannot 
comply. 
 
 
Proof of indirect discrimination on the ground of carer’s responsibilities 
 
The factors to be satisfied in a case of indirect discrimination therefore involve 
complexities and - in many cases – conceptual subtleties which go beyond merely 
proving the impugned conduct.  In the case of indirect discrimination, it will be 
necessary to prove the following matters: 
 

• The aggrieved person has carer’s responsibilities of a kind to which the Act 
will respond (the threshold issue); 

• The employer’s requirement or condition and evidence that it has been 
imposed ‘across the board’ 

• Evidence addressing the reasonableness of the requirement or condition in 
the particular circumstances of the case 

• The reasons why the aggrieved person is unable to comply with the 
requirement or condition 

• Comparison evidence demonstrating the substantially higher proportion of 
persons who do not have carer’s responsibilities who are able to comply with 
the requirement or condition. 

 
 
Case examples 
 
The following case summaries are instructive as to the factors which are taken into 
consideration in New South Wales in cases involving allegations of indirect 
discrimination based on a person’s carer’s responsibilities.  The following list is not 
exhaustive by any means, however these cases provide a clear demonstration as to 
how each of the evidentiary factors are taken into account by the decision-maker. In 
some cases, direct and indirect discrimination issues cross-over, however each 
species of the discrimination genus is clearly defined by means of the elements to be 
satisfied in order to meet the civil onus in each case. 
 
 
Gardiner v WorkCover Authority of New South Wales [2003] NSWADTAP 184 
 
The Tribunal set out the following three issues: 
 
a) whether the applicant had carer’s responsibilities; 

b) if so, the precise nature of the condition or requirement sought to be imposed 
on the applicant; 

c) whether the requirement was reasonable in the circumstances. 

Preliminary issue: Whether the applicant had carer’s responsibilities 

Section 49S of the Act does not confine carer’s responsibilities to discrete categories 
of care or support. “The phrase is a general one and should be given a broad 
interpretation in keeping with the human rights purpose of the provision.” [39] 

The applicant gave evidence of the types of care and support she provided her 
children, including getting them ready for school, ensuring were fed, etc [36].  The 
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Tribunal was satisfied she had carer’s responsibilities in accordance with the general 
interpretation of the Act. 

The elements of indirect discrimination were set out at [46] as being: 

- the existence of a requirement or condition; 
- the aggrieved person is unable to comply with the requirement or condition; 
- a substantially higher proportion of people without carer’s responsibilities can 

comply with the requirement or condition; and 
- the requirement or condition is not reasonable in all the circumstances. 

The precise nature of the condition or requirement sought to be imposed on the 
applicant 

The applicant identified this to be the transfer of staff to the Gosford office on a 
permanent basis. 
 
The Tribunal stated that there is no need to decide when the requirement was 
imposed as long as it was in existence within 6 months prior to the applicant lodging 
a complaint with the President of the ADB [51].  The identification of a “requirement” 
is a question of fact  however it must be precisely identified [52]. 

The applicant’s inability to comply with the condition or requirement 

The Tribunal found the applicant was unable to comply with the stated requirement 
because it would have the effect of her spending less time with her children. “Since 
the purpose of the indirect discrimination provisions is to ensure, as far as possible, 
that equality of result is achieved, it is those results which must be the focus when 
interpreting the provision” [60]. 

Substantially higher proportion of people without carer’s responsibilities can comply 

In this case, the respondent conceded that this factor had been made out on the 
evidence.  That evidence included evidence of the relevant base pool or group and 
the comparison between the proportion of those without carer’s responsibilities who 
can comply with the requirement with the proportion of women or those with carer’s 
responsibilities who can comply with the requirement. [61]. 

The requirement or condition is not reasonable in all the circumstances 
 
The applicant bears the onus of proving the requirement was not reasonable [66]. 
 
Wilcox J’s summary from Styles v Secretary Department of Foreign Affairs and Trade 
(1988) EOC 92-239  was referred to at [63]: “The proper course . . . is to ascertain 
the reasons underlying a respondent’s insistence upon the relevant requirement or 
condition and to ask whether, having regard to such discriminatory effects as it is 
shown to have and considering the question in a practical and not merely theoretical 
way, it is, under all the circumstances, objectively justified. 

A consideration of reasonableness involved taking into account [67] – [70]: 
 

- The extent of the discriminatory effect 
- The reasons for the requirement 
- Any accommodation of needs and 
- Less discriminatory option 
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Given that the applicant knew when she applied for the job that the position would be 
relocated to Gosford, and that working from Sydney would not achieve the purpose 
of the position which required interaction with the other staff, the Tribunal found the 
requirement was reasonable in all the circumstances. 
 
 
Gardiner v WorkCover Authority of New South Wales [2004] NSWADTAP 1 
 
The Appeal Panel reiterated the factors to be considered when determining 
reasonableness: 
 

- the extent of discriminatory effect (taken from Wilcox J in Styles) 
- reasons for the requirement (taken from Wilcox J in Styles) 
- accommodation of needs (taken from Brennan J in Waters) and  
- less discriminatory option (taken from Brennan J in Waters). 

 
Appeal panel held that the Tribunal at first instance had taken into account all the 
above factors. The discriminatory effect was not held to have outweighed or 
overborne the others. 
 
At [65], the AP said the Tribunal was required to balance the nature and extent of the 
discriminatory effect of the requirement against: 

- The reasons for the requirement including any commercial considerations; 
- Whether the requirement is appropriate and adapted to its purpose and has a 

logical and understandable basis; and 
- Whether there is a less discriminatory option, including any accommodation 

of the needs of the aggrieved person and the possibility of alternative action 
which would achieve the object of the condition and be less discriminatory. 

There was an absence of evidence from the applicant as to whether she had 
someone else available to care for her children on the days she was required to 
travel to Gosford for meetings – such evidence would be relevant to the Tribunal’s 
assessment of the discriminatory effect of the requirement on the applicant. 
 
 
Reddy v International Cargo Express [2004] NSWADT 218 
 
The applicant was employed on a full time basis as the sole manager of the 
company’s customs section and managed all staff in that section [27].  The standard 
hours of employment were 8:30am to 5:30pm.  She made a request to take a period 
of maternity leave and thereafter return to work on a part-time time basis.  The 
request was refused by her employer.  The applicant made known to her employer 
that she could not properly care for her daughter if she was required to work on a full 
time basis following maternity leave. 
 
The employer’s basis for refusing her request was that she was employed as a full 
time employee and making accommodations to employ her on a part time basis  
“would require an entirely new regime of management within the company.” [14] It 
was variously said to be “unworkable” [30] and could not be accommodated because 
“a manager needed to be there all the time.” [31]  It was a small company and there 
were no part time workers. 

The Tribunal required the following four matters to be made out: 
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a) that the respondent imposed a “requirement or condition” (always a question 

of fact [52]); 

b) that the applicant was unable to comply with the requirement or condition (to 
be assessed in a practical, not theoretical, sense [59]); 

c) that a 'substantially higher proportion of person’s without responsibilities as a 
carer comply or are able to comply with the requirement or condition; and 

d) the requirement or condition was not reasonable having regard to the 
circumstances. 

Condition or requirement imposed: 
 
Requirement to work full time. The evidence showed that the applicant had 
specifically requested to work part time and was told she was required to work full 
time [55]. 
 
Evidence of being unable to comply - carer’s responsibilities 

The applicant gave evidence of her efforts to obtain a childcare placement and that 
many had lengthy waiting lists or were “unsuitable” so that her only option was to 
care for her child herself, with her mother helping out three days per week [45]. 

The respondent submitted that the applicant had left her run to find childcare too late 
and had not exhausted all possibilities to find suitable childcare. 

The Tribunal said that she need only show she made reasonable attempts to find 
childcare: “it is not necessary that Mrs Reddy prove that no full-time care was 
available regardless of when her search commenced. It is enough that she 
establishes that she had made reasonable attempts to find appropriate care. 
We are satisfied that she did”[60]. 

And further at [61]: “In assessing practical ability to comply a relevant factor to take 
into account is the beliefs of the carer as to the appropriateness or otherwise of 
leaving their child/ren to be in the care of another, on a full-time basis.” 

A substantially higher proportion of people able to comply – comparator evidence 
 
Tribunal noted at [62]: “How this comparison should be undertaken is set out in 
Bonella & ors v Wollongong City Council at [77].”  In other words, the Applicant must: 

1. Identify the pool or base group; 
2. Identify the members in that pool or group who do not have carer’s 

responsibilities + can comply with the condition or requirement; 
3. Identify the members in that pool or group who do have carer’s 

responsibilities + can comply with the condition or requirement; 
4. Compare the proportion of employees without carer’s responsibilities who 

can comply with the proportion of employees with carer’s responsibilities who 
can comply. 

The Tribunal found there was a higher proportion of employees without carer’s 
responsibilities who could comply [64]. 
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That the condition or requirement was not reasonable in the circumstances 
 
The applicant bears the onus of proof the condition or requirement was not 
reasonable. 
 
The Tribunal referred to Sackville’s statement of principles in the Finance Sector 
Union Case at [32] – [35]: 
 

1. The criteria is not an objective one – the court must weight the nature and 
extent of the discriminatory effect against the reasons advanced in favour of 
the requirement or condition on the other. All the circumstances of the case 
must be taken into account; 
 

2. the question whether the requirement or condition is unreasonable must be 
uninfluenced by any concept of discrimination which exists outside the 
statutory definition; 
 

3. the complainant bears the onus of establishing that the requirement or 
condition is unreasonable in the circumstances… any difference in the 
treatment of the complainant compared with other employees is not prima 
facie discriminatory and therefore unreasonable. 
 

4. while non-reasonableness is a question of fact for the Tribunal, the failure to 
consider a relevant factor in the circumstances of the case is an error of law. 
Relevant factors include the financial or economic circumstances of the 
alleged discriminator, its ability to accommodate the applicant, availability of 
alternative options to achieve the alleged discriminator’s aims in a less 
discriminatory way. 
 

5. The test does not require any assessment as to whether or not the imposition 
of the condition or requirement is correct. 

The Tribunal found that the employer refused the applicant’s request to work part 
time without any real investigation as to its viability or to the adverse effect the 
decision would have on her.  There was not effort on the part of the employer to 
accommodate the applicant’s needs [84].   
 
The requirement was accordingly not reasonable in all the circumstances [90]. 
 
Given the above findings, the applicant’s claim of indirect discrimination was made 
out. 

 
Stokes v Serco Sodexho Defence Services Pty Ltd [2006] NSWADT 295 
 
This case reaffirmed the factors to be considered in a claim of indirect discrimination 
on the grounds of carer’s responsibilities, as set out in Reddy and Gardiner. 
 
Roster changes – on the grounds of carer’s responsibilities? 

[41] The Tribunal found that the employer in this case had made several changes to 
the roster in order to accommodate the applicant’s injuries and also her child care 
needs.  

No evidence of a comparator 
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Given the applicant provided no evidence to establish a comparator for her carer’s 
responsibilities claim, it was a task for the Tribunal to determine the ground for the 
employer’s roster change (the Tribunal refered to Dutt v Central Coast Area Health 
Service [2002] NSWADT 133 as authority for this). 

Accordingly, the Tribunal made a finding that the employer was not initially aware of 
the exact nature of the applicant’s carer’s responsibilities and but once the applicant 
made this clear to the board, the roster was changed for the purpose of 
accommodating the applicant’s carer responsibilities [75].  Furthermore, the roster 
was changed again, requiring her to work, not on the grounds of her carer’s 
responsibilities, but because the employer “wanted to supervise her attendance at 
work because Ms Stokes had been changing shifts after her injury, and she did not 
report to work on 18 May 2002 and 3 June 2002, and refused to discuss Serco’s 
concerns at her conduct.”   

Accordingly, the Tribunal’s finding was that the applicant had not established that she 
had been treated less favourably than in the same circumstances, or in 
circumstances which are not materially different, Serco treated or would have 
treated, a person who did not have her carer’s responsibilities.” 

Evidence of “substantially higher proportion of people able to comply” – judicial 
notice can be taken 
 
At [18] & [76] the Tribunal refers to Tleyji v The TravelSpirit Group Pty Ltd [2005] 
NSWADT 294, in which the Tribunal noted that although a claim of indirect 
discrimination must fail if this comparator cannot be established, the tribunal stated 
that it was entitled to take judicial notice “of the fact that a substantially higher 
proportion of persons without responsibilities for infant children can or do comply with 
the requirement to work full time.” 

However, at [76], the Tribunal said that despite this entitlement, in the absence of 
any statistical data it could not draw the conclusion that a substantially higher 
proportion of people without carer responsibilities for a school age child would have 
found it easier to comply with the requirement, given the “wide variety of obligations 
which people without carer responsibilities for school age children may have, 
including second jobs, study, and aged parents.” 

Whether the condition or requirement was reasonable 
 
The respondent had given evidence that the applicant had frequently requested shift 
changes, at short notice, had taken leave without adequate explanation and refused 
to participate in a discussion to change her roster.  Therefore the reason for imposing 
the requirement was because of the administrative difficulties caused by the 
applicant not complying with her previous rosters [77].   

The Tribunal found that the applicant had not established that the roster change was 
not reasonable in all the circumstances. 

The applicant’s claim of indirect discrimination on the grounds of carer’s 
responsibilities was dismissed. 
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Merrick v Wallace Bishop Pty Ltd [2008] NSWADT 89 
 
The applicant claimed she was denied a break during employment hours in order to 
administer medication to her daughter at a particular time.  The medication was to 
treat a condition arising out of the daugher’s pregnancy.  The applicant claimed she 
was further discriminated against when a new roster for the following month was 
posted, which required her to work the very times at which she was required to 
administer her daughter’s medication.  The applicant further claimed she was 
discriminated against because of her employer’s failure to grant 2 days’ carers’ leave 
as provided in her workplace agreement with the employer. 
 
The basis of the victimization claim was said by the applicant to be the refusal of her 
employer to allow her to leave the place of employment in order to attend to her 
daughter unless adequate support staff were available to cover her absence; that 
she told her employer it was discriminatory to do so; that a new roster issued after 
this event required her to work one night per week which included the time she was 
required to attend to her daughter’s medical need and that as a result the applicant 
has suffered a detriment in the form of a stress-related condition brought about by 
the discriminatory conduct of her employer.  
 
Accommodation of applicant’s needs as a carer 
 
The Tribunal found that the employer took all reasonable action to accommodate the 
applicant’s requirements to enable her to discharge her duties as a carer.  It did so 
by allowing her to leave her place of employment to attend to her daughter and made 
changes to the roster to try to accommodate her requirements in this regard. It 
offered her 4 days per year carer’s leave and allowed her sick days and leave 
without pay. 
 
The change to the roster requiring the applicant to work one day per week during the 
time she was required to attend to her daughter was carried out with the competing 
interests of other staff and support needs.  The employer also ensured that the 
changed roster included extra support staff to be rostered on that particular shift 
which meant the applicant could leave the workplace to attend to her carer’s 
responsibilities while adequate staff remained at the store. 
 
Comparator evidence - other employees 
 
The Applicant relied on evidence of the roster changes affecting 2 other staff 
members to demonstrate that the change did not effect them adversely as it had 
herself [32].  The employer’s evidence was that those 2 employees – unlike the 
applicant – were not full time employees and that their reduced hours of work on that 
particular day did not affect the required number of hours they were contracted to 
work, whereas the applicant was a full time employee and required to work greater 
hours. 
 
The applicant’s claim that the employer had refused to allow her to leave the store to 
attend to her carer’s responsibilities was not substantiated and her claims of 
victimization were also not made out.  The Tribunal found that the changes to the 
roster were supported by cogent reasons, designed to ensure there were adequate 
staff at the store which would actually allow the applicant to be absent for a period 
[47]. 
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Subjecting the employee to detriment 
 
The applicant’s claim of detriment – stress caused by the discriminatory conduct of 
the employer – was not made out.  The Tribunal found that the evidence had 
disclosed that the actual reason why applicant was under stress was more likely 
from her poor sales performance (which was in evidence) and her daughter’s 
medical problems. Her claim that the stress was directly caused by her employer was 
therefore not substantiated.  
 
[Author’s note: the concept of “detriment” under the Act is often misunderstood and 
misapplied.  The “detriment” referred to in s 49V is the conduct forming the basis for 
the alleged discriminatory conduct and not the effects of it on the applicant.  In other 
words, “detriment” is not a factor that needs to be separately proven in addition to 
conduct referred to in s 49V(2)]. 
 
 
ACE v State of NSW (TAFE Commission & DET) [2010] NSWADT 180 
 
The applicant claimed the employer’s discriminatory conduct was its failure to 
provide her with part time work in order to accommodate her need to care for her 
elderly parents, and a failure to adequately investigate her requests for such work.  
She claimed she was accordingly treated less favourably than other employees who 
had been granted part time work either with or without carer’s responsibilities. 
 
The Applicant provided evidence of the other employees whom she said had been 
treated more favourably – one who had carer’s responsibilities and was granted part 
time work; one who had no carer’s responsibilities and was granted part time work. 
 
The Applicant also alleged indirect discrimination based on the employer requiring 
her to work full time, a requirement she was unable to comply with due to her carer’s 
responsibilities. 
 
Direct Discrimination 
 
The Tribunal’s determination of direct discrimination depended on issues such as:  
 

- whether or not her parents were actually in need of care within the meaning 
of s 49S [Finding: no evidence of this];  

 
- whether she had responsibility to provide that care during the complaint 

period [Finding: no evidence of this];  
 

- whether the employer had failed to adequately investigate her requests for 
part time work [Finding: did not arise, given above finding];  
 

- whether that was on the ground of her responsibilities as a carer [Finding: did 
not arise, given above finding];  

 
- the circumstances of any denial of part time work [Finding: did not arise, 

given above finding]; 
 
- whether the applicant was treated less favourably in the circumstances 

[Finding: did not arise, given above finding]. 
 
Indirect Discrimination 
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The Tribunal’s determination of indirect discrimination depended on issues such as:  
 

- whether the applicant’s employer required her to work full time; 
- whether any such requirement was on the ground of her having carer’s 

responsibilities; 
- whether she was unable to work full time; 
- the circumstances in which the applicant was required to work full time; 
- whether reasonable in those circumstances; 
- whether the requirement to work full time was one which a substantially 

higher proportion of people without carer’s responsibilities were able to 
comply. 

 
Threshold issue: evidence of carer’s responsibilities 
 
There was evidence that the applicant had been visiting her parents who lived in Qld 
while she was living in Sydney.   
 
The Tribunal found some of her evidence about the amount of time she was required 
to spend in Qld for alleged carer’s responsibilities was contradictory and therefore 
her claim as to that matter could not be substantiated.  She was found to be an 
unreliable witness on other matters concerning dates of travel and where she was 
when she had been absent on full time carer’s leave. 
 
Subjecting the employee to detriment - s 49V(2)(d) 
 
There was evidence the applicant had been suffering from a major depressive illness 
prior to the relevant period.  The Tribunal did not accept the applicant’s evidence that 
her mental health had improved prior to the relevant period, but found she had 
continued to suffer from that illness which rendered her incapacitated for work.  She 
had applied for sickness benefits through Centrelink. 
 
There was an absence of evidence about the parents’ medical conditions requiring 
her to provide care to them. The respondent had not admitted that the parent’s were 
in need of care and support, as contended by the applicant. In the absence of 
evidence, the Tribunal drew an adverse inference from this lack of evidence. 
 
The Tribunal found that, rather than refusing the applicant’s request for part time 
work, the employer had actually indicated a willingness to consider the request, 
subject to eliciting more details about the grounds for the request.  The Applicant, 
however, did not provide any details to her employer about this and, accordingly, the 
employer could not itself be satisfied that the request was on the grounds of carer’s 
responsibilities. 
 
There was a finding that one request for part time work had been refused, but that 
refusal was not acted upon because the applicant was granted frequent leave 
periods.  So in effect, she was never required to work full time. 
 
Comparator evidence – s 49T(1) 
 
The Applicant’s evidence that she was treated less favourably referred to other 
employees whose carer’s responsibilities were of a different nature to her own (ie: 
that employee was caring for her children).  At [213], the Tribunal set out the test that 
is to be applied pursuant to s 49T: 
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“The purpose of section 49T is to protect employees against discrimination 
on the grounds of their responsibilities as a carer. To achieve this, it 
compares the treatment of persons with such responsibilities with persons 
without carer’s responsibilities. It does not compare the treatment of persons 
with one kind of carer’s responsibilities with the treatment of persons with 
another kind of carer’s responsibilities. In other words, it does not imply a 
discrimen based on the nature or identity of the persons in need of care, or 
on the nature of their needs for care. If it did, the groups of comparators 
would be infinitely divisible…” 

Thus the Applicant’s evidence of comparators was irrelevant and inappropriate.  The 
one comparator who was alleged by the applicant to have no carer’s responsibilities 
turned out to have cared for her mother, so was equally inappropriate. 
 
Employer’s decision to deny the applicant’s request for part time work 
 
The employer’s evidence that formed the basis for the one-time refusal to grant the 
applicant’s request (which became moot due to the applicant going on leave) 
comprised a number of factors, including: 
 

- The applicant provided no details of her circumstances of being a carer to 
support her application for part time work; 
 

- The applicant had no carer’s responsibilities during the complaint period; 
 

- The applicant had serious psych condition which rendered her incapable of 
part time work in any event; 

 
- Her trips up to Qld had no apparent connection with carer’s responsibilities; 

 
- To the employer’s knowledge, the applicant had remained in Sydney during a 

period of leave granted specifically for the purpose of carer’s responsibilities; 
 

- As a result, the employer was not convinced the basis of her application was 
genuine; 
 

- She made no formal application for leave, which she was required to do; 
 

- The timing of her application came straight after a very lengthy (9 mths) full 
time leave period. 

 
The applicant provided no evidence that the circumstances of her case was the 
same or not materially different from the other employees who had been granted part 
time work or had their requests for such work investigated. Due to the Tribunal not 
being satisfied that the applicant was actually a carer and had the capacity to work 
part time, there was no evidence from which to draw a positive conclusion on this 
point and in fact, all the evidence suggested that the applicant’s circumstances were 
materially different to those of the comparators. 
 
Indirect Discrimination 
 
The Tribunal found that the only possible requirement to work full time imposed by 
the employer related to one date – the date of refusal for part time work – but that is 
was subsequently impossible to impose, since the applicant thereafter took a period 
of full time leave.  In any event, even if such a requirement had been imposed the 



	 12	

Applicant could not demonstrate that it was on the ground of her carer’s 
responsibilities, there being no evidence of such responsibilities. 
 
 
 
 
Whether the requirement was reasonable 
 
Whether any such requirement to work full time (if there was one) was formulated on 
some logical or understandable basis Finance Sector Union Case (1990) 150 ALR 
1).    
 
The Tribunal applied the test of reasonableness taken from Gardiner at [27]: 
 

“The Tribunal is required to balance the nature and extent of the 
discriminatory effect of the requirement against: 

The reasons for the requirement including any commercial considerations; 

Whether the requirement is appropriate and adapted to its purpose and has a 
logical and understandable basis; and 

Whether there is a less discriminatory option, including any accommodation 
of the needs of the aggrieved person and the possibility of alternative action 
which would achieve the object of the condition and be less discriminatory.” 

The Tribunal found there was a logical and understandable basis for the employer’s 
refusal to grant part time work to the applicant. 
 
 
ACE v State of NSW [2011] ADTAP 23 
 
Appeal dismissed.  The following matters were dealt with by the Appeal Panel: 
 
Responsibilities as a carer [35ff] 
 
Lack of medical evidence to support the applicant’s claim she had carer’s 
responsibilities for her parents – the Tribunal needed to establish whether the 
parents were “in need of care and support.” This was raised by the applicant (in fact, 
her whole case was framed by it) but not admitted by the respondent, therefore the 
Tribunal needed to make a determination on that question.  
 
Extent of the carer’s responsibilities [44ff] 
 
The Tribunal found that the applicant was taking full time leave to care for her 
parents, even though they lived in Qld and that the extent of care she provided was 
not of a full time nature.  That contradiction went to the adverse finding of credit. 
 
Comparator evidence – with whom should the comparison be made? 
 
The AP clarified the requirements of comparator evidence as per the Tribunal’s 
statement at [213]. 
 
 
Chacon v Rondo Building Services Pty Ltd [2011] NSWADT 72 
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Claim of inter alia indirect discrimination on the ground of carer’s responsibilities. 
 
The Tribunal required the following four matters to be made out: 
 
a) that the applicant had carer's responsibilities within the definition of s 49S 

of the Act (see s 49S(2)(a)); 

b) that the respondent required her to work the hours 8.30 am to 5.30 pm; 

c) that the requirement was one with which a 'substantially higher proportion 
of people who do not have [carer's] responsibilities' were able to 
comply; and 

d) that it was unreasonable in the circumstances. 

 
Evidence of carer’s responsibilities 
 
The Applicant did not provide any evidence of her carer’s responsibilities, other than 
stating that she was a “single mum” and she had a teenage son who sometimes 
stayed with relatives and went to early swimming practice.  The Tribunal accepted 
that the applicant had carer’s responsibilities, but due to the lack of evidence, could 
not determined the extent of those responsibilities [140]. 
 
There was evidence that she made known to her employer that she had carer’s 
responsibilities by stating that she was a “single mum” – her status could therefore 
be inferred [142]. 
 
Comparator evidence 
 

- Applicant claimed that the condition or requirement imposed on her was that 
she was to commence work at 8am and not leave before 5pm. 

- Mr Griffin – fellow employee – was used as a comparator.  He did not have 
carer’s responsibilities and was not required to comply with the above 
condition [117] 

 
Evidence of condition or requirement imposed 
 
The Tribunal found that the employer had not in fact imposed the purported condition 
or requirement as to work hours – this was based on the evidence which 
contradicted the applicant’s assertion as to her start and finish times.  
 
Was the condition or requirement reasonable in the circumstances? 
 
The Tribunal did not need to decide this issue, as it was found that the purported 
condition or requirement had not in fact been imposed as claimed. 
 
Evidence of “substantially higher proportion of people able to comply” 
 
There was no evidence as to the “pool” of persons against whom the substantially 
higher proportion of people able to comply with the condition should be judged [147].  
In any event, given the above negative finding, was not necessary to be determined. 

Given all of the above, the indirect discrimination claim was dismissed. 
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Lamb v Bunnings [2013] FWCFB 2698 
 
Accommodation of employee’s rostering issues.  Employee refused to work certain 
days on the roster due to responsibility to care for his children on those days, his wife 
having to work on the same days in another location. 
 
At first instance, the Commission found that Bunnings had properly applied the 
provision of its Enterprise Agreement relating to rostering. 
 
The Commission had found that the evidence of the wife’s own commitments (which 
admittedly had a direct impact on the applicant’s ability to work all the days on which 
he was rostered) had no determinative role in the Commission’s decision making.   
 

“[Mrs Lamb’s] desire to work on Fridays and Saturdays at Woolworths cannot 
give rise to an obligation on Bunnings to arrange Mr Lamb’s hours to suit Mrs 
Lamb.” [91] 

 
Family responsibilities of all employees 
 
On appeal, the Commission found that Bunnings had taken into account the family 
responsibilities of all employees in Mr Lamb’s group, including himself, when 
formulating the rosters.  The evidence supporting this finding (in Lamb’s case) was 
that the employer had consulted Lamb and the others when formulating the roster 
and had reformulated it when Lamb raised objections, reducing the number of Friday 
and Saturday shifts allocated to him in order to accommodate. 
 
Operational requirements of the employer 
 
The Commission also found that Bunnings’ desire to increase coverage over its 
busiest days of trade was a legitimate factor  to take into account.  Lamb’s family 
responsibilities was also a legitimate factor for Bunnings to take into account and the 
evidence demonstrated that it had taken into account both factors when formulating 
the rosters. 
 
Evidence referred to by the applicant which purported to cast doubt on the legitimacy 
of Bunnings’ reliance on operational requirements was not made out. 
 
 
Tleyji v The TravelSpirit Group Pty Ltd [2005] NSWADT 294 
 
Refusal to allow the applicant to engage in part time work amounted to indirect 
discrimination (this was the applicant’s third claim and was successful). 
 
The Tribunal required the following four matters to be made out [66]: 
 

a) That the employer imposed a “requirement or condition”; and 
 

b) The employee was unable to comply with that “requirement or condition; 
and 
 

c) A substantially higher proportion of persons without responsibilities as a 
carer comply or are able to comply with that “requirement or condition”; 
and 
 



	 15	

d) The “requirement or condition” is not reasonable having regard to the 
circumstances of the case. 

 
At [73], the Tribunal found that the refusal to grant part time work was capable of 
falling into the following categories in s 49V(2): 
 

(a) terms and conditions of employment 
(b) denial of a benefit and 
(d) a detriment 

 
The requirement or condition 
 
This was found to be the requirement to work full time [74]. 
 
Inability to comply 
 
The applicant’s evidence that she was unable to comply with the requirement to work 
full time due to her carer’s responsibilities was not contradicted by the respondent 
and was therefore accepted by the Tribunal. 
 
Substantially higher proportion 
 
The applicant bore the onus of establishing this factor - that a substantially higher 
proportion of persons who do not have carer’s responsibilities comply, or are able to 
comply, with the requirement to work full time as compared to those who do not have 
carer’s responsibilities [77]. 

This was a question of fact for the Tribunal. The test in Bonella [2001] NSWADT 194 
at [77] was said to be a useful guide (see above discussion of the Reddy case). 

Identification of a base group 

This was an issue in the hearing. At first, the base group had not been identified by 
the applicant and she sought an adjournment so as to serve these particulars.  She 
eventually identified a general group of “travel consultants and senior travel 
consultants in the working for the TravelSpirit Group.” Material was later sought to be 
filed in relation to the base group but was not admitted due to being out of time [79] – 
[83]. 
 
At [87], the Tribunal stated that “a claim of indirect discrimination must fail unless it 
can be established that a “substantially higher proportion” of persons within the base 
group who do not have the relevant characteristic (in this case, carer’s 
responsibilities) comply or are able to comply with the offending requirement as 
compared to the proportion of persons who do have to have that characteristic.”  In 
this case the analysis was 66% without carer’s responsibilities could comply 
compared with 0% with carer’s responsibilities who could comply. 

HOWEVER, since the pool of comparators was very small in this case – only four 
people – the Tribunal found this unreliable  - “A pool of four persons and a disparity 
of 66% is an unreliable indicator of whether the characteristic of carer’s 
responsibilities bears any significance to compliance with the requirement to work full 
time” [88].  The Tribunal therefore took judicial notice of the fact that a substantially 
higher proportion of persons without carer’s responsibilities can or do comply with a 
requirement to work full time compared with those who have carer’s responsibilities. 
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Reasonableness of the requirement 

At [92] the Tribunal had regard to the definition of “reasonableness” in Styles (1989) 
23 FCR 251: "...the test of reasonableness is less demanding than one of necessity, 
but more demanding than a test of convenience...The criterion is an objective one, 
which requires the court to weigh the nature and extent of the discriminatory effect, 
on the one hand, against the reasons advanced in favour of the requirement or 
condition on the other. All the circumstances of the case must be taken into account." 

The applicant bears the onus of establishing that a requirement or condition imposed 
was NOT reasonable [98]. 

The employer’s reasons for the requirement were: 

- Small office, very few staff 
- If office not adequately staffed, business might suffer and effect it’s 

commercial interests 
- Management time – if having to deal with part time workers – would be 

diverted to tasks such as organizing rosters and negotiating with staff on 
staffing issues, etc. 

The Tribunal found that the employer had given the applicant a choice – work full 
time, or work part time in a lower position.  The employer had to show at the 
minimum some reasonable efforts had been made to investigate alternative means 
of achieving the same goals in a less discriminatory way.  The Tribunal found that the 
employer had not given any real consideration to whether it was possible to 
accommodate the applicant’s request and to allow her to retain her existing position. 

For the above reasons, the Tribunal found the requirement was not reasonable. 

 
Spencer v Greater Murray Area Health Service [2005] NSWADT 138 
 
The Applicant claimed inter alia that her employer imposed a requirement to work 5 
days per week instead of less days with longer hours.  This was claimed to amount 
to indirect discrimination (this was the applicant’s third claim and was successful). 
 
The Tribunal required the following four matters to be made out [17]: 
 

a) The applicant had carer’s responsibilities; 
 

b) She was unable to comply with a requirement to work 5 days per week; 
and 
 

c) A substantially higher proportion of persons without carer’s responsibilities 
comply or are able to comply with that requirement; and 
 

d) The requirement was not reasonable in all the circumstances. 
 
Carer’s responsibilities 
 
Respondent disputed that the applicant’s elderly parents were in need of care. 
 
At [32], the Tribunal required the applicant to prove: 
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- first, that her parents were in need of care and support and  
- second, that she had responsibilities to each of them and  
- third, as a result of those responsibilities she was unable to work a 5 day 

week. 
 
In determining who is in need of care and support, all the circumstances must be 
taken into account and that the hurdle of s 49S(1) is not a high one (ie: didn’t have to 
establish the parents could not survive with her care) [33] – [34]. 
 
Although the tribunal had found she had overstated her responsibilities, she was 
nevertheless someone who had carer’s responsibilities for her parents [42]. 
 
Unable to comply with requirement – period of assessment 
 
The Tribunal said the Applicant had to show that because of her responsibilities, she 
was unable to comply with the requirement – and that the relevant time in which her 
ability to comply is to be assessed is the time the requirement was imposed [43]. 
 
The question is whether or not she could comply in a practical sense and not a 
theoretical sense [45]. 
 
It was held that the nature of her carer’s responsibilities was a critical factor in 
determining whether or not she could comply with the requirement [47].  At [50]: 
 

“The ability to comply with the disputed requirement should not in our opinion 
be assessed against the hypothetical performance of some notional ‘super 
carer’. Rather, account must be taken of the circumstances in which the 
aggrieved person who complains of discrimination finds themselves.” 

On the above basis, taking into account the applicant’s subjective circumstances, 
she was found unable to comply with the requirement. 
 
A substantially higher proportion… 
 
The test in Bonella was followed in this case. 
 
The Tribunal found that the Applicant’s evidence of a base group – although 
identified – was not precise [55].  The Applicant tried to submit that because no one 
in the “base group” had made a request for flexible working hours as she had, that 
meant none of the rest of her base group had carer’s responsibilities [59].  Beyond 
this there was no evidence of the status of the others in the base group. 
 
It was because the applicant’s lack of evidence as to the “substantially higher 
proportion” analysis that the Tribunal made a finding that her claim for indirect 
discrimination had failed, notwithstanding all the other elements had been made out 
[60] – [61]. 
 
Requirement was not reasonable in all the circumstances 
 
Given the lack of evidence about comparators sufficient to enable a finding on that 
point, the question of reasonableness was not required to be determined. 
 
 
Harms v Sydney South West Area Health Service [2010] NSWADT 183 
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The Applicant claimed discrimination on the basis of carer’s responsibilities and 
victimisation. 
 
Both his claims were dismissed [30] – [37].  The relevant passages of the reasons 
were: 
 

[33] It may well be that the applicant was unhappy with the new rosters which 
came into force in September or October 2008 and that he was unhappy that 
some of his requests for changes were not met. However to succeed in his 
claim for unlawful discrimination contrary to s49V of the Act, the applicant 
must show affirmatively that because of his responsibilities as a carer he was 
treated less favourably by the hospital than in the same or similar 
circumstances it would have treated a person who did not have those 
responsibilities. There is simply no evidence in this case to support such a 
finding. Indeed all the evidence tends to suggest that the hospital went to all 
reasonable lengths to accommodate the applicant’s requests. It is not without 
significance that other workers were also unhappy with the new roster 
arrangements. 

[34] Alternatively, it was claimed within s49T(1) (b) of the Act that the hospital 
required the applicant to comply with a requirement which a substantially 
higher proportion of persons who do not have carer responsibilities are able 
to comply being a requirement that is not reasonable having regard to the 
circumstances of the case and with which the applicant is unable to comply. 

[35] In the opinion of the Tribunal the subsection has no application for two 
reasons. First because we are of the opinion that the rosters were reasonable 
in the circumstances especially in order to do equity between all employees 
and to satisfy occupational health and safety requirements, and secondly 
because there is no evidence that Mr. Harms was unable to comply with the 
roster having regard to Ms. Rathborne’s evidence that he would have been 
given days off to accompany his wife to chemotherapy treatment. 

[36] The claims for unlawful discrimination have not been proved. 

[37] As for the claim for victimisation contrary to s50 of the Act it would be 
necessary to prove that as a consequence of his complaint to the Anti-
Discrimination Board on 30 September 2008 Mr. Harms was subjected to a 
detriment. There is no evidence that this occurred by 30 September 2008 
when the new rosters were in place. There is no evidence that thereafter the 
applicant suffered any detriment which by inference could be causally related 
to his complaint. The complaint of victimisation therefore also fails. 

 
St Joseph’s Hospital Ltd v Correy (No 2) [2009] NSWADTAP 58 
 
The Appeal Panel refered to the Tribunal’s statement of the elements required to 
substantiate a victimisation claim: 
 

a) Trigger – applicant must show that there is an event which is a trigger for the 
subsequent detriment; in this case, the Tribunal found the “trigger” had been 
the applicant having made known to her employer that she considered her 
changing shifts as discriminatory in the circumstances. 
 

b) Detriment – The Tribunal found the “detriment” to be the employer having 
placed the applicant in a role which she had already told them she could not 
perform and not placing her back in her original role. 
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c) Causation – “on the ground of” s 50.  After looking at the evidence, the 
Tribunal found that the employer’s decision to place the applicant in a role 
she had made known she could not do was not on the ground of her 
complaints, but that the decision to not return her to her original role was on 
the ground of those complaints. 
 

d) Absence of alternative explanation – The Tribunal relied at [50] on the 
judgment in Fitzpatrick v Walter E Cooper Pty Ltd  (1935) 54 CLR 200 at 219: 

 
“while the legal onus of a plaintiff to adduce sufficient evidence to raise a 
prima facie (case) does not shift, the evidential onus may shift so that, absent 
an explanation from the person who might be expected to provide the 
relevant information, the inference supporting the plaintiff may be so strong 
that to reject it would be unreasonable.” 

In this case, the employer had chosen not to produce evidence to explain its reasons 
for the shifting roster decisions it had made with respect to the applicant. This was 
considered to be a significant gap in the respondent’s case: 

 
“53 If the facts appear to point one way, the absence of a reasonable 
alternative hypothesis or explanation makes the conclusion, if not inevitable, 
easier to draw with comfortable satisfaction. As Barwick CJ remarked, ‘a 
case is normally better tried on the evidence which is produced than on that 
which is not’. In this instance, the Hospital has apparently chosen not to 
produce evidence that would explain the odd rostering of Ms Correy and has 
thereby left a significant gap in its own case. 

54 In our view, the chronology of this saga demonstrates that the Hospital 
intended to teach Ms Correy some sort of lesson by forcing her to accept 
rosters it knew she believed she could not work and from which she had 
begged to be excused. It denies this and denies that anything other than 
normal rostering was taking place during this period. Those assertions cannot 
be accepted.” 

Appeal to the Appeal Panel – evidentiary issues 
 
The relevant appeal grounds included: 
 

- the Tribunal had misapplied the shifting onus test; and 
 

- even though there was no evidence from the respondent about causation, 
circumstantial evidence and the Jones v Dunkel inference were not sufficient 
to meet the standard of proof required in Briginshaw. 

 
Tribunal misapplied the shifting onus test 
 
At [24], the Appeal Panel stated it would have been prudent for the respondent to put 
on some evidence of causation to meet the applicant’s allegation: 
 

“Causation is an essential element of the cause of action and the burden of 
proof remains on the applicant. Once the applicant has given its evidence, a 
respondent has the choice of adducing no evidence or of adducing evidence 
which tends to contradict or diminish the applicant’s claim. The respondent 
should, as a matter of prudence, adduce some evidence on disputed issues 
or risk losing on that issue: Katsilis v Broken Hill Pty Co Ltd (1977) 18 ALR 
181 at 197.” 
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Evidential burden 
 
At [26], the Appeal Panel clarified that “evidential burden” applied to mostly trials by 
jury (whether criminal or civil) and did not apply in the ADT: 
 

“The principles relating to the evidential burden of proof do not apply to this 
case. Contrary to the Tribunal’s comment at [51], there is no evidential onus 
which shifted to the Hospital at some stage in the proceedings. The Tribunal 
made an error of law by finding that the Hospital had such an onus which it 
failed to discharge.” 

In relation to the Briginshaw standard, the Appeal Panel clarified that the standard 
applied to victimisation complaints and referred to its decision in Dutt v Central Coast 
Area Health Service [2002] NSWADT 133 at [48].  
 
The Appeal Panel decided to approach the issues on the basis of s 140 of the 
Evidence Act (per Qantas Airways v Gama [2008] FCAFC 69) rather than the 
Briginshaw standard.  It also agreed that Jones v Dunkel inferences could not be 
used to fill gaps in the evidence. 
 
In relation to the employer’s lack of evidence provided, the Appeal Panel held at [35]: 
 

“The Jones v Dunkel inference was only one of three bases on which the 
Tribunal made its finding. While there was no direct evidence (that is, no 
admission by the Hospital) that the rostering decision was on the ground of 
Ms Correy’s complaints, there was evidence from which an inference could 
be drawn to that effect. … The Tribunal had a choice of finding that the 
rostering decision was made because of Ms Correy’s complaints or that it 
was made for some other undisclosed or unknown reason not connected with 
her complaints. The Tribunal used the Jones v Dunkel inference to assist it to 
decide which of those inferences to draw. That reasoning did not involve any 
error.” 

Notwithstanding the Tribunal’s misapplication of the evidential onus so far as the 
employer was concerned, Appeal Panel did not think it warranted dismissing the 
complaint, but rather allowed the appeal to extent to the merits.  At [36]:  
 

“We have found that the Tribunal erred by finding that the Hospital had an 
evidential onus to adduce evidence. The Hospital submitted that the only 
option for the Appeal Panel if it found that the Tribunal had erred would be to 
set aside its decision and dismiss the complaint. It does not follow that these 
errors require the complaints to be dismissed. New findings need to be made 
applying the correct legal principles to the facts. That can be done either by 
remitting the matter to the Tribunal or by granting leave for the appeal to be 
extended to the merits of the Tribunal’s decision: ADT Act s 114 and 115. As 
this matter has already been remitted to the Tribunal, the most efficient 
course is to give leave to extend the appeal to the merits of the Tribunal’s 
decision and make a finding about causation.” 

 
 
 
Victoria 
 
And finally, a case from Victoria provides some insight into the concept of 
reasonableness of an employer’s imposition of a requirement or condition when 
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taking into account the practicalities of otherwise accommodating a person’s carer’s 
responsibilities. 
 
 
 
 
State of VIC v Schou [2004] VSCA 71 
 
Reasonableness of a requirement or condition 
 
The employer’s requirement was for the applicant, a Hansard reporter, to attend 
parliament on house sitting days.  She claimed it was unreasonable and she – unlike 
others - could not comply with it given her carer’s responsibilities (to care for her 
child). 
 
Alternative options – bearing on reasonableness – must achieve same end 
 
Phillips JA at [27] stated that: “the fact that an alternative could have been adopted 
will ordinarily be one of the circumstances that must be examined in determining 
reasonableness. But it must be one that bears upon the reasonableness of the 
condition or requirement at issue.” 

Inflexibility does not necessarily mean unreasonable 

Callaway JA at [43] – [44]: Inflexibility may be part and parcel of a requirement, 
condition or practice. Very often it is justified. Even more often, a person alleging 
indirect discrimination will not be able to show that the inflexibility is not reasonable. 

As I understand it, the inflexibility of the requirement lay at the heart of this case. A 
requirement that Hansard sub-editors work full-time at Parliament House on sitting 
days could not, in itself, be unreasonable. 

There are some requirements that cannot be reasonably altered 

Buchanan JA at [48]: There must be very few general requirements, conditions or 
practices which cannot be reasonably altered to meet the needs of one individual. 
And if that question is to be addressed whenever it is complained that a requirement, 
condition or practice is discriminatory, the Act will become a means for reviewing the 
reasonableness of administrative decisions in particular cases. I do not think 
Parliament intended such a result. 

 
***** 
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